Why is Alberta's oilpatch referee so reviled?
Recent actions by the Energy and Utilities Board have rekindled calls for reform. The problem, observers say, is Albertans misunderstand the EUB's mandate. So let's revamp it, critics say
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EDMONTON - Harry Lillo winces when he hears criticism being hurled at Alberta's Energy and Utilities Board.

The retired board employee says it hurts when people slam the EUB -- like they have been lately -- but it's not altogether surprising.

Nobody likes a referee.

"Everybody hates the board a little bit -- no matter what side they're on -- if they are involved in a decision or a hearing," says Lillo, a former acting board member who spent 28 years at the EUB. "Nobody gets their way entirely or completely so everybody hates you. Many decisions I have had to make, someone sees as an unpopular decision."

The critics -- and there's no shortage of EUB detractors -- often accuse the board of siding with big energy producers over individual landowners and the public.

They say the board's 94-per-cent approval rate of applications for wells, facilities and rate hikes demonstrates that the 69-year-old agency is a rubber stamp for the oil, gas and electricity industry and that it's more of a lapdog than an industry watchdog.

But Lillo refutes allegations that the board is biased.

"One of the things I believed the board always did when I sat as a panel member is we asked what was fair and what was the right thing to do," he said. "I've never had a politician or anyone come to me after a hearing and say: 'Here is how you should make your decision.' "

Lillo, 58, who no longer has any ties to the EUB, says the board often gets a bum rap because people don't understand its mandate.

That mandate, posted on the EUB website, states: "The Energy and Utilities Board ensures that the discovery, development and delivery of Alberta energy resources and utilities services takes place in a manner that is fair, responsible and in the public interest."

Two recent developments have re-ignited cries for EUB reform: the board's decision to hold closed hearings "for security reasons" into a contentious application to build a 500-kilovolt transmission line between Edmonton and Calgary, and revelations the board hired private investigators to mingle with landowners opposing the line.

Critics say now is the perfect time to take steps to improve the board's credibility since the province is in the process of splitting the board into two entities -- one to regulate the oilpatch and another to regulate the distribution of natural gas and electricity.

"It would be an excellent time to take a look at it," says New Democrat Leader Brian Mason. "We should be looking at the mandate of the EUB, making sure we balance the public interest with the interests of the energy companies. Unless you do that fundamental thing you are just rearranging the methods you use to upset people.

"The people of this province are getting steamrolled by the energy industry and they don't have anyone to stand up for them."

The EUB turned down a Journal request for an interview with a board member or the board's acting chairman, Bob McManus, citing the contentious, ongoing hearing into the transmission line and a provincial government probe into the spying allegations.

Environmentalist Martha Kostuch says that while the EUB has had successes, it doesn't represent the public interest.

"One of its failures is it's supposed to look after the public interest but only people who have a private interest have any rights before the EUB," she said. "The public has no rights. Only the people who own and occupy land who are directly affected by development have any rights before the board."

But board spokesman Bob Curran says the board is looking out for the public interest whether the public appears at hearings or not.

"We had over 60,000 applications last year. Imagine if every Albertan could file an objection on every one of those applications. It becomes a completely unwieldy process."

He says the board keeps oil and gas companies in line, shutting down hundreds of projects annually and rejecting thousands of applications if they don't meet EUB standards.

"If you don't meet the regulations, you don't get your application approved, period," he said.

Energy Minister Mel Knight says he has full confidence in the board and in the independence of its appointed members.

"They have a strong mandate and a very concise set of rules with respect to development," he says. "It's a quasi-judicial board and I do not influence the outcome of any of their decisions."

But the Pembina Institute believes the board sees its role as "facilitating the efficient development of the resources" since the province already agreed to develop the areas in question when it sold the subsurface rights to oil and gas companies.

"They don't see their role as second-guessing the decision to hand out the lease in the first place," says Chris Severson-Baker, director of the environmental think-tank's Energy Watch program.

Neil McCrank, former EUB chairman, conceded as much to a reporter before retiring this spring. "Once the lease is let, we take that as a signal that the government has said that area is open for development," he told a reporter.
Severson-Baker says there's a leadership vacuum in the oilpatch because the elected government won't address issues like cumulative impacts of projects and the board claims that is not its responsibility.

Curran says those issues are better addressed by government agencies that have the mandate and the experts to assess them. "It's inappropriate for an independent regulator to start dictating policy to an elected government."

Shaun Fluker, a University of Calgary associate law professor, says the board may deny it has the mandate to look into cumulative effects of development, but Alberta's Court of Appeal has never ruled on it.
He says it's time it did.
"If the board won't acknowledge its authority on its own behalf, the Court of Appeal should give its two cents on the issue by taking one of these cases," he said. "It's a matter important enough that the court should hear the appeal and issue a decision and send a message to the government and to the board and then everybody can move forward. I think it would create more certainty."

Fluker, who published a paper on the point in the Alberta Law Review, says the issue is going to get louder the longer it drags on. "If it ends up being ignored, people will lose faith in the board. If they lose faith in the system, they take other avenues ... maybe they take justice into their own hands."

Severson-Baker claims the province uses the EUB as a shield to insulate itself from the anger of Albertans over its energy policies.

"A lot of people have been venting their frustration at the EUB. A number of people say the EUB needs to do its job differently, but the reality I think is the EUB is being touted as being something more than it was set up to do."

Its focus, he claims, is really "how much, how fast and at what cost can we develop the energy resources of the province?"

"It looks at what companies are proposing and checks to see if they are meeting all the requirements. It's a compliance check."

As long as a company obeys the rules, it will get approval to drill a well beside your house, says surface rights consultant Karl Zajes. The board isn't going to prevent it.

"Their mandate is to get the oil and gas out of the ground so they can retire on big, fat pensions," says Zajes.

He says he has won a few EUB battles, but success depends largely on the composition of the individual panel hearing the case.

"There are good people on the EUB ... but there are others who couldn't give a damn. It's sad to have to tell you this. They are supposed to be independent, but they're absolutely not."
Critics have been raising that claim since the board was established in 1938 to reduce the flagrant waste of natural gas in the Turner Valley field in southern Alberta.

The regulator was born out of conflict and literally baptized in fire as it struggled to stop companies from burning off millions of dollars in gas because there wasn't a pipeline to send it to distant markets.

To take on rebellious independent naphtha producers and large American oil companies, the fledgling Petroleum and Natural Gas Conservation Board -- forerunner of the EUB -- was allocated far-reaching powers beyond what counterpart agencies in the U.S. had.

The board had the power to make decisions that could not be appealed. It was not obligated to hold hearings and wasn't required to give reasons for its decisions. And its members were appointed rather than being elected as they were in the United States.

David H. Breen, a University of British Columbia professor emeritus who documented the history of the board in a book, Alberta's Petroleum Industry and the Conservation Board, said the board was well-respected in its early days, but appears to have slipped recently.

"The board made controversial decisions in the past, but it managed those in a way that the rationale sustaining the decision was broadly accepted," he said. "I have a sense ... the board has lost its way."

That could be the result of a lack of leadership at the EUB or a lack of direction from the government, he said.

Premier Ed Stelmach has yet to replace McCrank and there's no indication when he will fill the $300,000-a-year post.

But the EUB has never been busier. The board dealt with more than 60,000 applications in 2005, more than double the 25,544 it handled a decade ago and up more than 7,000 from the previous year.

Nearly 40,000 wells have been drilled in Alberta in the past two years, bringing the total number of wells in the province to about 150,000.

To help the EUB handle the barrage of activity, the province boosted its 2007 budget by $26 million to $162 million -- a jump of more than $40 million in the past two years -- but critics still worry that the board and its 880 employees still lack the resources to do their job.

"The board in the past had a strong on-the-ground presence," said Breen. "Its engineers were everywhere in the field. I don't know if that's been the case in recent years."

The EUB claims its 80 inspectors did 16,782 inspections in 2005, up from 10,332 in 2000. But critics complain the regulator still relies too much on companies to voluntarily follow the rules.

McCrank has dismissed the complaint as nonsense.

"It's like saying we should have a policeman driving behind everyone on Highway 2 between Edmonton and Calgary," he once told a reporter.

Breen said the board's international reputation is "much admired."

The BBC featured the Alberta regulator in a documentary in May that praised it for dramatically reducing the flaring and venting of natural gas, cutting it by more than 70 per cent since 1996, although the board recently admitted that flaring and venting actually increased last year for the first time in seven years.

The board has also received awards for the way it works collaboratively with landowners, the public and industry, but the national success hasn't filtered down to local farms and ranches.

"I haven't heard a good thing about the EUB from citizens in my travels as the Liberal agriculture critic and energy critic," said MLA Hugh MacDonald.

"I get around a bit and people are not happy with them. They've lost complete confidence in the regulatory process."

Ted Gladysz of the Independent Oil and Gas Association of Canada says there should be a public inquiry into the "unethical abuse of power" by the board.
"There's so much abuse of power there. They don't give in to anybody. They just push everybody around. It's absolutely wrong."
Gladysz claims many small producers were put out of business by a new liability policy that forced the premature shutdown of their wells.

Roger Banack, 58, of Drayton Valley, says the EUB acted like dictators when they shut down his company, Condor Resources, and took over 40 wells and five batteries. He said there was no appeal.

"They have too much power. They're just walking around with a big stick and if they don't like you, they beat on you."
But Pierre Alvarez, president of the Canadian Association of Petroleum Producers, says the EUB has a "tough line to walk."

"I think they're always conscious of the public interest. I do not think they're biased in any way."

Alvarez said emotions flare up because the landscape upon which the industry operates is growing more and more crowded and, as sweet gas runs out, companies will be forced to go after the more dangerous, costly sour gas containing hydrogen sulphide.

"The challenges with resource development are certainly a whole lot harder than they used to be. But I think the board has always shown that the public interest is what they're to defend and I think on balance they do a very good job."

Lillo, the former board member, says he's confident it will survive the dark days. He said the EUB is adapting to a more environmentally conscious society.

"I believe with its mandate and with the panel and the organization wanting to do the right thing -- to do what is fair and equitable for all Albertans -- I think that will allow the board to hold its head high as time goes on."

dhenton@thejournal.canwest.com
THE BOOMING OILPATCH BY NUMBERS:

EUB budget 2007: $162 million

EUB Budget 2000: $78 million

(57 per cent paid by industry)

EUB employees 2007: 880

EUB employees 2001: 723

Number of inspectors: 80

Voluntary staff turnover: 10.6%

EUB inspections 2006: 14,680

EUB inspections 2005: 16,782

EUB inspections 2000: 10,332

Applications in 2005: 60,125

Applications in 2000: 22,550

Applications closed/denied 2006: 2,637

Applications closed/denied 2003: 963

Wells drilled in 2006: 19,438

Wells drilled in 2000: 14,642

Total wells drilled: 151,500

Facilities shutdown 2005: 91

Facilities shutdown 2000: 236
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